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Untimely protest will not be considered under 
significant issue exception to GAO's timeliness 
rules where the issue, that the specifications 
were inadequate to meet the agency's minimum 
needs, is one that GAO has previously 
considered. 

GAD will deny a request for reconsideration 
where no new facts or legal arguments are raised 
which show that a prior decision was erroneous. 

Bromion Incorporated (Rromion) requests 
reconsideration of our decision in Bromion Incorporated, 
8-218545, May 2, 1985, 85-1 C.P.D. ll - , dismissing a 
protest against the award of a contract to Technology - - 
Research Corporation ( T R C )  under invnation for bids No. 
DAAJ10-84-B-A323, issued by the Department of the Army's 
(Army) United States Army Troop Support Command (TROSCOM) 
for watt transducers. We deny the request for 
reconsideration. 

Under the solicitation as amended, bid opening was 
scheduled for 2--p ,m. ,  February 14, 1985. By a February 13 
letter to contracting officials, with a copy to the 
commanding general of TROSCOM, Bromion protested that the 
specifications were inadequate to meet the Army's minimum 
needs. By letter of March 4 ,  the contracting officer 
denied Rromion's protest. After award was made to TRC on 
March 6, Bromion filed a protest with our Office. 

In response to Bromion's protest, the Army reported 
that both the February 13 letter to contracting officials 
and the copy to the commanding general of TROSCOM were not 
received by TROSCOY until their delivery by Express Mail at 
T R O S C O M ' s  central mailroom at its St. Louis, Missouri, 
headquarters at 2:25 p.m. on February 14, i.e., after bid 
opening. In support of its claim, the Army submitted 

- e -  copies of Express Mail receipts which, 2s we indicated 
I n  our decision, "appear  to support its claim." 
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As w e  a l s o  i n d i c a t e d  i n  o u r  d e c i s i o n ,  o u r   id P r o t e s t  
T e g u l a t i o n s ,  4 C.F.R. S 2 1 . 2 ( a ) ( 3 )  (1985), p r o v i d e  t h a t  
w h e r e  a p r a t e s t  h a s  b e e n  f i l e d  i n i t i a l l y  w i t h  t h e  
c o n t r a c t i n g  a g e n c y ,  a s u b s e q u e n t  p r o t e s t  t o  o u r  O f f i c e  
f i l e d  w i t h i n  10 w o r k i n g  d a y s  of a c t u a l  or c o n s t r u c t i v e  
k n o w l e d g e  of i n i t i a l  a d v e r s e  a g e n c y  a c t i o n  w i l l  be 
c o n s i d e r e d  i f  t h e  i n i t i a l  p r o t e s t  t o  t h e  a g e n c y  was t i m e l y  
f i l e d .  P ro t e s t s  b a s e d  u p o n  a l l e g e d  i m p r o p r i e t i e s  i n  a 
s o l i c i t a t i o n  which  a r e  a p p a r e n t  p r i o r  t o  bid o p e n i n g  m u s t  
b e  f i l e d  p r i o r  t o  b i d  o p e n i n g  i n  o r d e r  t o  be t i m e l y .  4 
C . F . R .  fj 2 1 . 2 ( a ) ( l ) .  S i n c e  R r o m i o n ' s  i n i t i a l  p r o t e s t  
c o n c e r n e d  a n  a l l e g e d  i m p r o p r i e t y  a p p a r e n t  p r i o r  t o  b i d  
o p e n i n g ,  b u t  was n o t  f i l e d  u n t i l  a f t e r  b id  o p e n i n g ,  we 
d i s m i s s e d  i t s  p r o t e s t  to  o u r  O f f i c e .  

I n  i t s  request  f o r  r e c o n s i d e r a t i o n ,  Bromion p o i n t s  t o  
a u r  s t a t e n e n t  t h a t  t h e  E x p r e s s  Mail rece ip ts  " a p p e a r  t o  
s u p p o r t "  t h e  Army ' s  c l a i m  a s  t o  t h e  t i m e  a n d  d a t e  f o r  
r e c e i p t  o f  S r o m i o n ' s  F e b r u a r y  1 3  p ro tes t  a n d  asks w h e t h e r  
t h e r e  was a n y  i n d i c a t i o n  t h a t  t h e  Army ' s  c la im " m i g h t  n o t  
be a l l  i t  ' a p p e a r e d '  t o  be." 

N o t h i n g  i n  t h e  r e c o r d  c a s t s  d o u b t  o n  t h e  Army's  claim 
t h a t  t h e  F e b r u a r y  13 l e t t e r s  were r e c e i v e d  a t  TROSCOM's 
c e n t r a l  m a i l r o o m  a t  2:25 p.m. o n  F e b r u a r y  14. Our  use  of 
t h e  word "a2,pears" m e r e l y  r e f l e c t e d  t h e  fact  t h a t  w h i l e  o u r  
copy o f  t h e  E x p r e s s  V a i l  receipt  f o r  o n e % f  t h e  l e t t e r s  
c l e a r l y  i n d i c a t e d  d e l i v e r y  a t  1 4 2 5  h o u r s  ( 2 : 2 5  porn.) o n  
F e b r u a r y  1 4 ,  o u r  c o p y  of t h e  rece ip t  f o r  t h e  o t h e r  l e t t e r  
was less c l e a r ,  w i t h  t n e  d a t e  o b s c u r e d .  S i n c e ,  h o w e v e r ,  
?he E x p r e s s  Yai l  r e c e i p t s  were c o n s e c u t i v e l y  numbered ,  
'JOS. B18747027 a n d  8 1 8 7 4 7 0 2 8 ,  a n d  d i s p a t c h e d  a t  t h e  same 
t i m e ,  a n d  s i n c e  t h e  s e c o n d  receipt  also i n d i c a t e d  d e l i v e r y  
a t  1 4 2 5  h o u r s  (2:25.-p,m.), w e  c o n c l u d e d  t h a t  t h e  receipts 
s u p p o r t e d  t h e  Army ' s  claim t h a t  both l e t t e r s  were rece ived  
a t  2 :25  p.m. o n  F e b r u a r y  1 4 .  W e  n o t e  i n  t h i s  r e g a r d  t h a t  
Bromion h a s  n o t  d i s p u t e d  t h e  Army ' s  c la im a5 t o  t h e  t i m e  of 
r e c e i p t .  

B r o m i o n ,  h o w e v e r ,  c o n t e n d s  t h a t  e v e n  i f  i ts  i n i t i a l  
p r o t e s t  t o  t h e  a g e n c y  was u n t i m e l y ,  w e  s h o u l d  a p p l y  t h e  
" s i g n i f i c a n t  i s sue"  e x c e p t i o n  t o  o u r  t ime l ines s  r u l e s ,  4 
C . F . R .  C 2 1 . 2 ( c ) ,  a n d  c o n s i d e r  t h e  merits of i t s  s u b s e q u e n t  
?rr?test t o  o u r  O f f i c e .  C f .  T e c h n i c a l  Services C o r p o r a t i o n ,  
a-190942, h p r .  1 3 ,  1 9 7 8 ,  78 -1  C . P . D .  11 282. Rrornion a r g u e s  
t h a t  t h o  alleged d e f i c i e n c i e s  i n  t h e  s p e c i f i c a t i o n s  i t  h a s  
i d e n t i f i e d  r e f l e c t  a p a t t e r n  of Army n o n c o m p l i a n c e  w i t h  
Army d l r e z t i v e s  a n d  Army bias a g a i n s t  R r o m i o n ,  t h u s  r a i s i n g  
issues s i g n i f i c a n t  t o  t h e  p r o c u r e m e n t  s y s t e m .  

- 
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I n  order t o  i n v o k e  t h e  s i g n i f i c a n t  i s s u e  e x c e p t i o n ,  
t h e  s u b j e c t  mat te r  o f  t h e  p ro t e s t  n o t  o n l y  m u s t  e v i d e n c e  
mat te r  of w i d e s p r e a d  i n t e r e s t  or i m p o r t a n c e  t o  t h e  p r o c u r  
m e n t  communi ty ,  b u t  also m u s t  i n v o l v e  a mat te r  t h a t  has  n 
been c o n s i d e r e d  i n  p r e v i o u s  d e c i s i o n s .  We c o n s t r u e  t h i s  
e x c e p t i o n  s t r i c t l y  a n d  u s e  i t  s p a r i n g l y  t o  p r e v e n t  o u r  
t i m e l i n e s s  r u l e s  f r o m  b e i n g  r e n d e r e d  m e a n i n g l e s s .  Scot t  
F r s c h m a n  Company-Reques t  f o r  R e c o n s i d e r a t i o n ,  B - 2 1 6 m ,  
Dec. 4 ,  1 9 8 4 ,  84-2 C.P.D. 1 6 2 3 ;  c f .  Y a r d n e y  B a t t e r  
D i v i s i o n ,  Y a r d n e y  E l e c t r i c a l  C o r p E a t i o n ,  B - 2 1 5 3 4 9 , Y N ~ .  
1 9 8 4 ,  84-2 C.P.D. 511. T h e  p r o t e s t  h e r e  does n o t  f a l l  

a 
e- 
o t  

w i t h i n  t h e  e x c e p t i o n ,  s i n c e  t h e  i s s u e  o f  i n a d e q u a t e  
s p e c i f i c a t i o n s ,  w h e t h e r  a l l e g e d l y  i n  excess of t h e  a g e n c y ' s  
m i n i m u m  n e e d s ,  - see S u n b e l t  I n d u s t r i e s ,  I n c . ,  B-214414.2,  
J a n .  2 9 ,  1 9 8 5 ,  85-1 C.P.D. ?I 1 1 3 ,  o r  i n s u f f i c i e n t l y  
r e s t r i c t i v e  to  meet t h e  a g e n c y ' s  minimum n e e d s ,  see O l s o n '  
a n d  Associates  E n g i n e e r i n g ,  I n c . ,  B-215742,  July 30, 1 9 8 4 ,  
84-2 C .P .D .  11 1 2 9 ,  h a s  b e e n  p r e v i o u s l y  c o n s i d e r e d  by  o u r  
O f f i c e .  

- 

M o r e o v e r ,  w e  p o i n t  o u t  t h a t ,  i n  t h e  a b s e n c e  o f  
e v i d e n c e  o f  p o s s i b l e  f r a u d  or w i l l f u l  m i s c o n d u c t  by 
g o v e r n m e n t  o f f i c i a l s ,  we h a v e  c o n s i s t e n t l y  r e f u s e d  t o  
r e v i e w  a l l e g a t i o n s  t h a t  a c o n t r a c t i n g  a g e n c y  s h o u l d  h a v e  
u s e d  more r e s t r i c t i v e  s p e c i f i c a t i o n s .  See O l s o n  a n d  
A s s o c i a t e s  E n g i n e e r i n g ,  I n c . ,  B-215742,  s u p r a ,  84-2 C.P.D. 
11 129  a t  1-2. L i k e w i s e ,  we h a v e  h e l d  + h a t  t h e  c o n t e n t i o n  - 
t h a t  s p e c i f i c a t i o n s  i s s u e d  by a p r o c u r i n g  a c t i v i t y  a r e  n o t  
c o n s i s t e n t  w i t h  a g e n c y  p o l i c y  is  a n  i n t e r n a l  ma t t e r  t o  be 
r e s o l v e d  I i i t h i n  t h e  a g e n c y  r a t h p r  t h a n  by o x  O f f i c e .  See 
SAFE E x p o r t  C o r p o r a t i o n Y b - 2 0 9 3 9 1 ;  B-209392,  Dec. 20, 1 9 8 2 ,  

- 

- 
82-2  C.P.D.  11 5 5 4 .  

S i n c e  Bromion  h a s  f a i l e d  t o  p r o v i d e  new e v i d e n c e  o r  
l e g ' a l  a r g u m e n t s  wbich  show t h a t  o u r  pr ior  d e c i s i o n  was 
e r r o n e o u s ,  see Amarillo A i r c r a f t  & S a l e s ,  1 n c . - - R e q u e s t  f o r  
R e c o n s i d e r a t i o n ,  B-214225.2,  Nov. 2 8 ,  1 9 8 4 ,  84-2 C.P.D. 
11 5 8 2 ,  w e  d e n y  t h e  request f o r  r e c o n s i d e r a t i o n .  

- 
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